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Teopus 0Ka3aTebCTB NIpe/CTaByIsAeT c060i 6OIBIION 1 BaXXHBIN paszer
TmpolieccyaabHoi HayKu. [IpaBuiIbHbIE TOAOOP U UCIIOIb30BaHMe 10Ka3a-
TEeJbCTB — 3TO MCKYCCTBO. JlOKa3bIBaHWEe — HeoTbeMJeMas 4acTb IPak-
JIAHCKOTO ¥ apOUTPaXXHOTO Ipoliecca, 6e3 Hero HeBO3MOXKHO Pa3peluThb
7leJI0, BOCCTaHOBUTh HApyIIEHHbIe MpaBa, 3al[UTUTb WHTEPeChl, OCylie-
cTBUTH mpaBocyzue. OT TOro, HaCKOJIBKO NPABUIBHO YCTAaHOBJIEHBI 06-
CTOSITENIBCTBA ZieNa, 3aBUCHUT 3¢ deKTUBHOCTD npaBocyzus. I1o aTum npu-
YMHAM [JOKa3bIBaHME [IPU3HAETCS OJHUM U3 LIEHTPAJbHBIX UHCTUTYTOB
TPaXkKAaHCKOr'0 ¥ apOUTPaXKHOTO IpOLieccyabHOro npasa. BaxHas oco-
GeHHOCTb /JOKa3bIBaHUS 3aKJII0YAeTCs B TOM, YTO €ro IPaBOBOE pery-
JIMPOBaHUE OCYIIECTBISAETCS He TOJBKO apOMTPAXKHBIM U TPaXXIaHCKIM
IpoLeccyaIbHBIM IIPABOM, HO TAK)Ke MaTepraIbHbIMU OTPACISIMU IIPaBa.
B cBsi31 ¢ 3TUM 0COObII TEOPETHYECKUH 1 TIPAKTUIECKHIA MHTepeC BbI3bI-
BaeT M3y4eHHe 0COOEHHOCTeil 0Ka3bIBaHUsA MO CIOPaM, BO3HUKAIOIINM
M3 MaTepuaybHBIX MPAaBOOTHOIIEHNUH, KOTOPble MOTYT OBITb IIPEMETOM
paccMOTpeHUs KaK CyZjaMy 00IIeil IOPUCAVKIIMY, TaK U apOUTPaXKHbIMU
cyzamu. OZIHUM 13 TaKUX BU/IOB MaTepUaJIbHbIX IPABOOTHOIIEHN! SBJISA-
I0TCSI TAMOXKeHHbIe IPaBOOTHOLICHHUS.

CyzebHasi IpaKTHKa [0 TAMOXXEHHBIM CIIOpPaM AOCTaTOYHO OOIMIMp-
Ha U MHTepecHa Kak C TOYKU 3DeHMs] [IPUMEHEHHs TaMOXXEeHHOIO 3aKOo-
HOZaTeJbCTBa, TaK U C MPOLeccyanlbHOU TOYKU 3peHud. CeroiHs, Kor-
7la pa3BUBAIOTCA PBIHOYHBIE OTHOINIEHU:A, Korfa Poccus cToUT Ha mopo-
re BCTYIUIEHUA BO BCceMMpHYHO TOProBYKO OpraHU3alyI0, TAMOXEHHbIE
IPaBOOTHOIIEHUSA CTall HeOTheMJIeMOM COCTaBHOM 4acThbIO JleATebHO-
T 1060T0 y4aCTHUKA BHEITHETOPTOBOM fesTeIbHOCTH. Pa3BuTie Tamo-
’KeHHOTO 3aKOHO/IaTeJIbCTBA IIPYBEJIO K NPUHATHIO HOBOI'O KOAUUINPO-
BAHHOTO aKTa, BKJIIOYAKOIIETo B ce0Os1 OCHOBHbIE TIPUHLIUITBI 1 HOPMBI, Ha
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KOTOPBIX CTPOMTCS TAMOXXeHHas! cucTeMa. TaMo)xeHHbIe OpraHbl 0OHOB-
neHHo# Poccum 3a cBo0 15-71€THIOI0 1eiITeIbHOCTh IPeBPATUIUCh B [I0-
CTaTOYHO CWJIBHYIO U IOPUAWYECKH TPAMOTHYIO CTPYKTYPYy. Y4aCTHUKHU
BHEIIHEAKOHOMUYECKO! JIeATeIbHOCTHA TaKKe NMPUOOPeTaroT MpaBOBbIE
3HAaHUA U NPUMEHSIOT UX Ha mpakTuke. Cyne6HOe pacCMOTpeHHe TaMo-
’KEeHHBIX CIIOPOB fBJIAIETCS TapaHTHeN 3aIUThl U obecrieyeHus OanaHca
MHTEpPecoB BCeX YUAaCTHUKOB TaMOXXeHHBIX TPABOOTHOLIEHUH, B TOM YHC-
Jle TOCyZlapCTBa.

B 1esnom npo6ieMbl JOKa3bIBaHKS B COBPEMEHHOM IPaXKIaHCKOM M
apOUTPaXHOM IIpOIlecce XOPOLIO MCCJIeIOBAHbI B HAYYHOU JIUTEpaType.
MOXHO OTMETHTh PsAZl aKTyaJlbHbIX MCCIeZ0BAHUI 110 CyIeOGHOMY JI0Ka-
3bIBAHHIO, HAIIPUMeD, 3a MOCJIe/IHIE HeCKOJIbKO JIeT MOSBUIUCH pabo-
Tol E.1O. Beneneena, C.JI. JlertapeBa, C.M. Muxaiinosa, E.B. TkaueHko,
M.A. CrenanoBa'. B To ke BpeMsi B yKa3aHHbIX paboTax HefOCTATOYHO
TMIOJIHO PAacCMATPUBAIOTCS TPOLiecCyabHble 0COOEHHOCTU J0Ka3bIBAHUS
II0 OT/leJIbHBIM BU/IaM CIOPOB (B YaCTHOCTH, [I0 TAMOKEHHBIM CIIOpaM),
XOT$1, HeCOMHEHHO, UMeIOIIUX /Il TeOPUU JJOKa3bIBaHUA NPUHIMITNAIb-
HOe TeopeTHyecKoe U NpakTUyecKkoe 3HaueHue.

OcobeHHOCTH Cyne6HOro pa3bMpaTesnbCTBa eI, BBITEKAIONINX W3
NyGJIUYHBIX, B TOM YKCJIe TAMOXKEHHBIX PaBOOTHOLIEHUH, CTAHOBUJIUCH
IpesMeToM U3y4eHUs HeKOTOphIX yueHbIX: B.A. Kupcanosa, A.A. Ocrtpo-
ymoBa, 10.A. ITonoso#, B.E. Ca3oHoBa, A.B. Uyb6apoBa? u apyrux, rue

! TlompoGHee 06 3TOM cM.: Bedenees E.FO. [Joka3biBaHue B apbuTpaskHOM mpotecce Poc-
cuiickoii Denepaunu: mpobIeMbl TeOPUM U TMPAKTUKYU (Ha MMPUMepe JOKa3bIBaHUS B
Cropax II0 UMYIeCTBEHHOMY CTPaxoBaHMIO): aBToped. AucC. ... KaH/. 0puz. HayK. M.,
1999; Zeemsapes C.JI. lokasbiBaHWe YOBITKOB B apOMTPaXHOM IIporiecce: aBToped.
ZuC. ... KaHA. 0pua. HayK. M., 2000; Muxaiinoe C.M. OueHKa JJOKa3aTenbCTB CYAOM
BTOPOY MHCTAHIIMK B IPX/JaHCKOM CYZIOIIPOM3BOACTBe: aBTOped. UC. ... KaHJ. I0pUL.
HayK. M., 2000; Txaxenxo E.B. IIuceMeHHbIe [JOKa3aTeJbCTBA 110 JieJlaM, BO3HUKAIO-
UM U3 aAMUHUCTPATUBHBIX M UHBIX MyOIMYHBIX IPAaBOOTHOIIEHUH B apOUTPaXKHOM
npouecce: aBToped. AuUC. ... KaHz. ropuz. HaykK. CapaToB, 2004; Cmenanos M.A. [loka-
3bIBaHKeE 10 TPAXKAAHCKHIM ZIeJIaM O KOMITeHCAIMK MOPaJIbHOTO Bpeza: aBToped. Jiuc. ...
KaH/. 1opuz. Hayk. TBeps, 2003.

2 TloppobGHee 06 3ToM cM.: ITonosa FO.A. Cynonpor3BOACTBO 110 JieiaM, BO3HUKAIOLINM
U3 My6IMYHO-IPABOBBIX OTHOLIEHHUH (TeopeTideckue npobGiemsr). KpacHozap, 2002.
C. 15-19; Kupcarnoe B.A. Teoperudeckue npobieMbl CyAONPOM3BOACTBA II0 OCIAPHU-
BAaHMIO HOPMATUBHbIX IPAaBOBBIX aKTOB: aBTOped. AKC. ... KaHA. I0puz. HayK. M., 2001;
Ocmpoymos A.A. OcoBEHHOCTH CKOBOTO IPOU3BOACTBA B apOUTPAXKHBIX CyAaX IO fie-
JlaM, BO3HUKAIOIIMM M3 HAJOTOBBIX MPAaBOOTHOILIEHHUI: aBTOped. AHUC. ... KaHA. I0pUL.
Hayk. M., 2002; Yy6apos A.B. AIMUHHUCTPATUBHO-TIPABOBbIE ACIIEKTHI PACCMOTPEHMsT
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BOIPOCHI /I0Ka3bIBaHMS 3aTPAruBaIOTCA JMIIb KOCBEHHO, @ BOIIPOCHI /0~
Ka3bIBaHUSA I10 CIIOPaM U3 TaAMOKeHHBIX M HAJIOTOBBIX IIPABOOTHOIIEHUH
BOOOII[e HE PacCMaTPUBAIOTCA.

Hacrosmas paboTa mpezcraBiseT co00i KOMIUIEKCHOE HCCIIef[0Ba-
HUe 0COOEHHOCTel Tpolecca JOKa3bIBaHUA C y4acTHeM (GU3NYecKux U
IOPUITYECKHX JIMIL TI0 JleJlaM, BO3HUKAIOIIMM M3 TAMO)KEeHHBIX ITPaBOOT-
HomeHu. [Ipy 3TOM aBTOp CTaBUT Iepes] OO0 CIIeAyIONIHe 3a/ja4H: Bbl-
sIBJIeHNe TeOPeTUYeCKUX U IMPaKTUYeCKUX mpobieM, pa3paboTka peko-
MeH/JaLli 10 COBEepIIeHCTBOBAHMIO POCCHUICKOTO 3aKOHOJATENbCTBA M
IIPaKTHKe ero IpUMeHeHHsl.

ABTOpPOM paccMOTpeHbI 0COOEHHOCTH MpolLiecca 0Ka3bIBaHUS C y4a-
CTHIEM TPaXIaH U MpeIPUHIMATENEeH 110 feaM, BO3HUKAIONIMM U3 Ta-
MO>KeHHBIX TPAaBOOTHOIIEHHUI MPU 00’Ka0OBaHUM HEHOPMATUBHBIX aK-
TOB, pellleHWH, eicTBUil (6e3/efiCTBUS) TaAMOXKEHHBIX OPTaHOB MJIU UX
IOJDKHOCTHBIX JIMII, @ TAaK)Ke [IPY OCNIapUBAHUY PellleHU# O IpUBJIedeHUN
YKa3aHHBIX K a/IMMHUCTPATUBHON OTBETCTBEHHOCTH 3a HapylleHue TaMo-
’KeHHBIX IIPaBUJL.

Ha ocHOBaHMU IIPOBe/IeHHOTO KCCIeJOBAHMUS NIPE/TIOKEHO BBECTH B
apOUTpaXKHBIN MPOLIECC MPOIIeCCYaabHYI0 QUTYPY CHeNUaNKCTa, OKa3bl-
BAIOIIEro COZENCTBUIO Cy/ly B OCYIeCTBIIEHUY IIPABOCY M, U ONPEIeIUTD
€ero paBOBO¥ CTaTyC. B yacTHOCTH, ceoBasIo Obl IPeAYCMOTPETh NOPA-
JIOK TIPUBJIEYEHHMs CIIELMaTUCTOB [JIs a4y KOHCYJIbTaluil apouTpakHO-
My CYZAY Y OCYIIecTBJIeHNS TeXHUYeCKO! IIOMOIIY [IPY COBepIIeHU! Ipo-
IlecCyasbHBIX JIeCTBUMN, YCTAaHOBUTh KOHCYJIbTALMH CIEMANIMCTa Kak
CPeACTBO AOKa3bIBAHUSA, [IPAaBOBOE IMOJIOKEHUE CIIENUaNNCTa, Mephl OT-
BETCTBEHHOCTY, a TAaK)Xe YCTAaHOBUTH MOPSALOK M pa3Mep BbIIIATHI BO3-
HarpaxzjeHus. B cBA3M ¢ 3TUM aBTOPOM NOATOTOBJIEH IPOEKT BHOCHMBIX
n3MeHeHui u gonosHeHu B AITIK PO.

B xoze paboThl ObUIM BBISBJIEHBI OCHOBHbIE TEOPETHYECKHe TIPUYH-
HBI 1 TPOGJIEMBI IPU PACCMOTPEHUH TaAMOXKEHHBIX CIIOpOB. B rensx pas-
pelIeHus BBIABIEHHBIX IPOOJIeM aBTOp IpeJiaraeT Crioco0bl U MyTH pe-
IIeHs, Cpei KOTOPBIX BHECeHNe N3MeHeHNH B e CTBYIOLIee 3aKOHO/A-
TeJIbCTBO.

TaMOKeHHBIX CIIOPOB B apOUTPaXKHBIX cyAax (MPOOJIeMbl COBEPLIEHCTBOBAHMUS 3aKO-
HOZIaTeJIbCTBA ¥ apOUTPaKHOM PAKTUKM): aBTOPed. UC. ... KaHA. I0puA. HayK. Jllobep-
1sl, 2003; Ca3sonos B.E. Pa3peleHne TaMOXXeHHbIX clIopoB B Poccuiickoi @eznepanum:
aBToped. AuC. ... KaHJ. I0pUA. HayK. M., 2005.
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B kauecTBe UTOrOBOrO MCCJIEJOBAHMA aBTOD [ieJIaeT BBIBOZA O TOM,
YTO, HECMOTPS Ha HaJM4Kde HOPMbI, 3aKperieHHOH cT. 46 TamoXeHHOro
Koziekca P®, 06 06kaoBaHUU pelleHui, feiicTBui (Oe3neiicTBUsA) Ta-
MO>XeHHBIX OPTaHOB WJIM UX JJOJDKHOCTHBIX JIUL, CyAeOHOe pacCMOTpeHue
TaMOXXEHHBIX CIIOPOB fBJISIETCA rapaHTHel 3alUThl U obecredeHus 6a-
JIaHCA MHTepPecoB BCeX YUYaCTHUKOB TAMOKEHHbIX ITPaBOOTHOLIEHUH.

IIyTu pemeHus npob6sieM, peAsIoXeHHbIe B paboTe, He OrpaHUYKBA-
I0TCS JaHHBIM KCCJIeZJOBaHMEM aBTOpPA M OTKPBLIBAIOT BO3MOXXHOCTH IS
JlaJIbHEHIINX UCC/IelOBaHUN B 3TOM HarpasieHud. Hambosee akTyasb-
HBIM OCTaeTcs UcceloBaHye NpobieMbl YHUUKALNK [JOKa3aTebCTBEH-
HOrO IpaBa, KOTOpas AOJDKHA PacCMaTPUBATLCA B [BYX aclleKTax: Kak
Tpoliecc COMMKeHNUs MPOLecCyalbHBIX OCHOB 0Ka3bIBAaHUSA B apOUTPax-
HOM, IPaXJaHCKOM, YTOJIOBHOM U aJIMMHUCTPATMBHOM MpOIeccax; Kak
IPOLIECC B3aMMOZENCTBUA POCCUICKOrO J0KAa3aTeIbCTBEHHOIO IpaBa C
3apy0eXHbIM U MeX/yHapOAHbIM PABOM.



