ITpenucioBue

Bosbiioe 3HadeHue /71 pa3BUTUSA KalWTaIMCTUYECKOTO IPOM3BOZCTBA
1MeeT obecIieyeHHOCTb OOIIeCTBEHHOro Kpeauta. Ha ero cocrosiHue
BJIMSIET MHOXXECTBO PAKTOPOB, CPelyl KOTOPBIX CJIeZyeT BbIAENATh HPaBo-
BOHM MeXaHW3M, N03BOJIAIOIMI 00ecriednBaTh BO3BPAT Kpe/uTa Ipy He-
COCTOATENILHOCTH YYaCTHUKOB IPaXKAAHCKOTO 060pOTa.

YKa3aHHyI0 BbIllle 3a7ayy NPU3BAaHO pellaTh 3aKOHOZATEeNbCTBO O
GaHKPOTCTBE.

B Poccun KOHKYPCHOe 3aKOHOZATeNbCTBO fABJISETCSA OAHON U3 Hau-
Oosee IMHAMUYHO Da3BUBAIOIMXCA chep POCCUICKOro mpaBa. 3a He-
MPOZOJDKUTEIIbHBII IepUoJ BpeMeHH CMeHHUJIOCh TPU 3aKOHa 0 GaHKPOT-
crBe: 3akoH P® ot 19 Hos6ps 1992 r. N2 3929-1 «O HecoCTOATETbHO-
cti (6aHKpOTCTBe) mpeAnpusATHii»!, OenepaybHbIil 3aKOH OT 8 SIHBaps
1998 r. N2 6-®3 «O HecocrosiTenbHOCTH (HaHKPOTCTBE)»2, Denepab-
HBIN 3aKOH OT 26 HOs6ps 2002 r. N2 127-®3 «O HecocToATeNbHOCTH
(6baHKpoOTCTBE)»>.

OnHyM U3 KpaeyroJbHBIX KaMHelM B Pa3BUTHM 3aKOHOZATENbCTBA O
GaHKPOTCTBe CTal BONPOC O COOTHOIIEHWH HHTEPECOB HECOCTOSITeNb-
HOT'O JIOJDKHHKA M ero KPeauTOpoB B Ziesie 0 GaHKpoTcTBe. B 3aBucHMO-
CTHU OT TOTO, KaK yKa3aHHas IpobJieMa pelanach B 3aKOHOZATeIbCTBE Ha
Pa3IMYHbIX 3TaNaX COBEpIIEHCTBOBAHUSA PAaBOBOTO pPeryjIvpoBaHUs He-
COCTOAITEJILHOCTH, 3aKOH O GaHKPOTCTBe MMeJl MPOJIOJKHUKOBBIN MO0
IPOKPeAUTOPCKUI XapaKTep.

1 PTI.1992. 30 pexk. (c nocyen. usm.).
2 C3Pd.1998. N2 2. Cr. 222 (c nocnen. u3m.).
3 C3P®. 2002. N2 43. Cr. 4190 (c mocnen. u3m.).
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Kak npezcraBisiercs, Ipy pellieHNH BOIIPOCa O COOTHOLIEHUH MHTe-
pecoB JIOJDKHUKA U ero KpeAUTOPOB CJlefyeT Mpexze BCero y4uThIBaTh,
«4TO 3alKTe MOAJeXAaT UMeollye NPaBa, a He Te, KTO UX HapyIIuI. <..>
ITo cyTu cBoeii 06s3aTeIbCTBEHHOE MPaBO — 3TO COBOKYIHOCTb HOPM,
HalpaBJieHHbIX Ha 3alUTy KpeguTopa U yCTaHAaBAMBAIOIIMX IPaBOBbIE
CpeZCTBa TOJy4eHUs MPUYUTAIOLIETOCs eMy [0 JOTOBOPY MJIM BHEJ0ro-
BOPHOMY 00s13aTeIbCTBY»'. B pamkax fiena 0 6aHKPOTCTBE 3TO JIOJDKHO
MPOSIBIATLCA B HauboJiee MOJIHOM Y/IOBJIETBOPeHHUM TpeOGOBaHUE Kpe-
IUTOPOB HECOCTOATENBHOTO [0DKHUKA. IIpy 3TOM 3aKOHOAATENbCTBO O
GaHKPOTCTBe, 0becreyrBarolee MaKCUMaJbHOe MoraieHre TpeboBaHuid,
He JIOJDKHO «3a0bIBaTb 00 MHTEpecax caMoro AOJDKHUKA, MHOTZAA COBep-
IIeHHO CIy4alHO BIaJalollero B HeCOCTOSATENIbHOCTb» 2,

Jymaetcs, 4TO 3aKOHOZATeNIbCTBO, OCHOBAHHOE HAa TaKOM pelleH’U
BOIIPOCA O COOTHOLIIEHUM MHTEpecoB ZI0KHMKA U €r0 KPeAUTOPOB, CBU-
JIeTeNIbCTBYET O BBICOKOH 3(QPEKTUBHOCTM MHCTUTYTa OAHKPOTCTBA, C
OZIHO! CTODOHBI, U OKa3bIBaeT IOJIOKUTeNbHOe BIUSHNE Ha COCTOSIHUE
0011eCTBEHHOT'O KPeJIUTa, C APYTOi CTOPOHBI.

O B3aMMHOM BJIMSHUU OOIIECTBEHHOTO KpPeUTa M 3aKOHO/ATellb-
cTBa 0 6GaHKPOTCTBe HaubOIIee IOKa3aTeIbHO CBU/IETEIbCTBYET SKOHOMH-
yeckas cutyauus B Poccuu, cnoxuBmascs B KoHue 2008 r.

YXyzleHue KpefUTOBaHUs 3KOHOMUKH IOBJIEKJIO He3aMe/JHUTeNlb-
HYI0 peakl{I0 B OTHOLIEHWU 3aKOHOZATebCTBA O HECOCTOATeNbHOCTH.
DKOHOMUYeCKasd cuTyauusa B Poccuy noATosKHysa 3aKOHOZATeNd K Ie-
peolleHKe HEeKOTOPBIX IMOJIOXKeHWH 3aKoHa O OAaHKPOTCTBe. 3a MOCIen-
Hee BpeMs B 3aKOH 0 GaHKPOTCTBe ObLIN BHeCEHbI U3MEHEHUs U JIONOJ-
Henusi QeznepanbHbiMU 3akoHamMu OT 30 mekabpsi 2008 r. N2 296-03
«O BHeceHnu u3MeHeHui#l B DenepanbHbIi 3aKOH «O HeECOCTOATENbHO-
cru (6aHkpoTcTBe)“»3, oT 30 mexkabps 2008 r. N2 306-P3 «O BHeceHUH
M3MeHeHU! B HEKOTOphle 3aKOHO/aTesbHble akThl Poccuiickoit Penepa-
MM B CBSI3M C COBEPUIEHCTBOBAHKEM IOPAAKa OOpaIleHMs B3BICKAHUS
Ha 3aJI0)KeHHOe MMyIIecTBo»*, oT 28 ampensa 2009 r. N2 73-®3 «O BHe-

L Xoxnose C.A. KoHuenTyabHas OCHOBA YacTu BTOpol I'paxkpaHckoro kozexca Poccuii-
ckoit @enepauuu. Yacts BTopas / mox pes. O.M. Kosbips, A.JI. Makosckoro, C.A. Xox-
so0Ba. M., 1996. C. 236-237.

2 Ilepwenesuu I.®. Kypc Toprosoro npasa. T. IV. M., 2003. C. 121.
3 C3P®.2009. N2 1. Cr. 4 (c nocnen. u3Mm.).
4 C3P®. 2009. N2 1. Cr. 14 (c mocnen. u3m.).
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CeHVM M3MEeHEeHWH B OT/esibHble 3aKOHOJaTesbHble aKThl Poccuiickoin
Qepepanun»!, ot 19 nrona 2009 r. N2 195-@3 «O BHeceHUN U3MeHeHU!
B OTZleJIbHbIEe 3aKOHO/laTeNbHbIe akThl Poccuiickoit @enepauns»2. [Tomu-
MO yKa3aHHBIX HOPMaTHBHbIX [TPAaBOBBIX aKTOB BhICIINM ApOUTPaKHBIM
Cynom P® npuHAT psif MOCTaHOBJEHUI U WHPOPMALIIOHHBIX TIHCEM, B
KOTOPbIX Pa3bACHAIOTCSA [0JI0KEeHNUs 3aKOHO/IaTeIbCTBA O HeCOCTOATe b~
HOCTH.

B coBpeMeHHBIX 9KOHOMUYECKUX YCIOBUAX MOBbILIeHUe 3GdeKTHB-
HOCTHU 3aKOHO/IaTeJIbCTBA O OAHKPOTCTBE 3a CYeT 0OecriedeHus] BO3MOX-
HOCTH KPeIMTOPOB HECOCTOSATENbHOTO A0HKHUKA N0JIy4aTh NTOJTHOE YAO0-
BJIETBOPEHME CBOUX TpPeOOBaHMUI OyZIeT sSBIATHCS OAHUM U3 OCHOBHBIX
NPaBOBLIX MHCTPYMEHTOB, 06eCleYMBaIONIMX BOCCTAHOBJIEHHE 00le-
CTBEHHOT'O KpeJuTa.

OCHOBHBIMM KPeIJUTOPaMH HEeCOCTOSATETbHOIO NOJDKHUKA SBJIAIOTCS
KOHKYPCHBIE KPeIUTOPBI.

[Tox KOHKYPCHBIMU KpeJuTOpaMU TPafUIMOHHO TOHMMAld TaKUX
KpeZUTOPOB HECOCTOATENHLHOTO I0JKHUKA, KOTOPBIe M0JIy4ay yOBJIeT-
BOpeHHe CBOMX TpebOoBaHMiA U3 00IIeil KOHKYPCHON Macchl B 06IeM Mo-
psnxe.

JelicTByIOIIee 3aKOHOZATENbCTBO O HECOCTOATENbHOCTUA TaKXe Ha-
3bIBaeT OIpeZieJieHHYI0 TPYNNy KPeAWTOPOB AOJDKHUKA KOHKYPCHBIMU
Kpenuropamu. Crathbsi 2 3aKOHa 0 GAaHKPOTCTBe MO/ KOHKYPCHBIMU Kpe-
AUTOPaMK TIOHMMAeT KPeAUTOPOB IO JleHeXHbIM 00si3aTesbCcTBaM (3a
UCKJIIOYeHVeM YIIOJIHOMOYeHHBIX OpraHoB, TpaXk[aH, Iepesi KOTOpPbI-
MU [JOJDKHUK HeceT OTBETCTBEHHOCTD 3a NPUYVHEHNe Bpesia )KU3HHU HIIH
37I0POBBI0, MOPAJILHOTO BpeZia, MIMeeT 00A3aTeIbCTBA 10 BBIIIATE BO3-
HarpaxzieHus aBTopaM pe3yJbTaTOB MHTeJIeKTyaabHOH [ieATelbHOCTH,
a TaKXke y4pesuTeseil (y4aCTHMKOB) J0OJDKHUKA 110 00513aTeIbCTBAM, BbI-
TeKaloMKM U3 TaKOTO y4acTus).

JlaHHOe JjierajbHOe OIpeZiesieHUe M03BOJIsieT CAeNaTb BBIBOZ O TOM,
YTO COBPeMEHHOe IIOHATHE KOHKYPCHBIX KPeIUTOPOB 3HAUUTENIbHO OTIHU-
YaeTcs OT TPaJULIMOHHOTO. DTO pa3jnynie CBA3aHO C TeM, YTO 3aKOHOAA-
TeJb He BKJII0UaeT B COCTaB KOHKYPCHBIX KPeAUTOPOB KPeSUTOPOB JIOJIK-
HUKa, paBa TPeOOBaHUsI KOTOPBIX BBITEKAIOT U3 TPYZOBbIX, HAJIOTOBBIX
Yl VHBIX TIPaBOOTHOIIEHWH.

1 C3P®d.2009. N2 18 (u.1). Cr. 2153 (c mociuez. u3M.).
2 C3Pd.2009. N2 29. Cr. 3632.
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Taxoe 3aKOHOJaTeNbHOE pellleHre UMeeT ONpeZiesieHHble IIPaKTHIe-
ckue nocuencrsus. OHU BBIPaXarOTCA B TOM, UTO K eJUHBIM 110 CBOeH Ipa-
BOBOII MPHUPO/Ie OTHOIIEHUsIM (YaCTHOMPABOBBIM OTHOMLIEHHSIM), y4acT-
HUKaMU KOTODBIX SIBJISIOTCS BCE KPEAUTOPHI JOJDKHUKA HE3aBUCUMO OT
XapakTepa UX TpeGOBaHUIA, IPUMEHAIOTCS KaK YaCTHONPABOBbIE, TaK U
NyGJIUYHO-TIPaBOBbIe METO/IbI PEryIMPOBAHUS. DTO OKa3bIBaeT HeraTuB-
HOe BJIMSIHIE Ha 3aKOHO/IaTeJIbCTBO O HECOCTOSITEIbHOCTH.

B CBfI3U C 3TUM MPeACTaBIISETCS AKTyaJbHOUN C YI€TOM COCTOSIHHS
¥ TOTPeOHOCTell SKOHOMHKHU BbIPaOOTKA €IMHOTO TeOPeTHYecKOoro Io-
HATHS KOHKYPCHBIX KPEJUTOPOB ¥ €e MOC/Ie0BaTeIbHOe IPUMeHeH e B
[IeHCTBYIOIIEM 3aKOHO/IATebCTBE.

KoHKypCcHbIe KpeIuTOphl B paMKax fesa 0 GaHKPOTCTBe 006JaaroT
Ompe/ie/leHHbIMU TMPABOBBIMU BO3MOXXHOCTSIMH, KOTOpPbIE COCTaBJISIOT
OCHOBY X IIPaBOBOTO cTaTyca. CyTh IPaBOBOTrO MOJIOKEHMsT Ha3BaHHBIX
CyOBEKTOB B paMKax KOHKYPCHOTO MPOLecca CBOAUTCS K BO3MOXKHOCTH
noJiy4eHust HauboJiee MOJHOTO YAOBJIETBOPEHUs CBOUX TPeOGOBaHHIA.

CHoco6GHOCTh 3aKOHOZIATeNILCTBA O HECOCTOSITeNbHOCTU Obecreyn-
BaTh Ha3BaHHYIO BbIllle BO3MOKHOCTh KOHKYPCHBIX KPEIUTOPOB OyzeTr
OKa3bIBATh MOJIOKUTEbHOE BJIMSHUE HA SKOHOMHUKY CTPAHbI, B 4acT-
HOCTU Ha OOIeCTBEHHBIN KpeauT. DTO OyZeT OCYLIeCTBIATHCS 3a CUET
TOTO, YTO CTOMMOCTh OOLIECTBEHHOTO KpeauTa He OyaeT 06peMeHsIThCs
PUCKOM HEBO3BpATa JIEHEXHBIX CPEJICTB B Pe3yJIbTaTe HECOCTOSATEbHO-
CTH JIOJDKHUKA.

ToBOpsi 0 GAHKPOTCTBE, HEOOXOAMMO YUUTHIBATH, YTO <BCE TEPSIOT
TIpY KOHKypce. FICKyCcCTBO 3aKOHO/IATesIs COCTOUT He B TOM, YTOObI yCTpa-
HUTb U ITpeAynpeauTb BO3MOXXHOCTD BhIHYX/I€HHBIX I1I0TEPD, 4 B TOM, 9YTO-
OBl OTIPe/IeNIUTh UX TOYHO U [IOCTABUTDb B COOTBETCTBHE. YIIPEKAIOT 3aKOH
B HEJIOCTATKaX, KOTOPbIe BBITEKAIOT U3 HEOOXOAMMOCTH, MOJYMHSIONIEH
cebe caM 3aKOH, M TaK KaK HUKOTZIA ¥ HUT/le 3aKOH He BOCIPENATCTBYeT
TOMY, YTOOBI HECOCTOSATEILHOCTh He KOpeHUJIa B cebe 3710ynoTpebieHui,
TO HY’KHO T0JIaraTh — BCErza ¥ Be3/ie KOHKyPCHOe 3aKOHOIaTeIbCTBO 6y-
JieT O/IBepraThCsl HamaaKams .

L Ilepwenesuu I.®. Yka3. cou. C. 124.



