BcTynutenbHas ctaTtbs

HacTtoslee uspaHue npeacrasnaseT cobol NpogoKeHne cneunanb-
HOM aBTOPCKOM noAabopku noctaHosneHun BepxosHoro Cyaa PO (pa-
nee — BC P®), B KOTOPbIX 3aTPOHYTbI pa3HOObpa3sHble acneKTbl NpMMeHe-
HUWS MOMOXKEHWUN PaXKL4aHCKOTo MpoLeccyanbHOro Kogekca Poccuiickoi
depepaumn (ganee — MK PO)L. B Tom Il BOWAM pelueHMn, Kacatowm-
eca obpalleHna 3aMHTEPECOBAHHOMO ANLA B CyA 33 3aLUUTON HapyLueH-
HbIX M60 ocnapuBaembix Npas, cBOOOA, UM 3aKOHHbIX UHTEPECOB; FOBO-
ps 6onee cxkaTo — NpaBa Ha obpalleHue B cya. OHM OXBaTbIBAKOT NepUos,
aeatenbHocty BC PP ¢ Hoabpa 2006 r. no Hoabpb 2008 T.

OTnmMunTeNbHOM 0COBEHHOCTbIO AAHHOMO TPYAA MOMKHO CYMTaTb He-
[AOCTYMHOCTb MOMELLEHHbIX B KHUTY CyAebHbIX akTOB A5 BCEX 3auHTepe-
COBaHHbIX L. Ha momeHT 0606weHna (HoAbpb 2009 r.) nonHble Tek-
CTbl peleHnn OTCYTCTBYIOT B baHKe cyaebHbix AoKymeHToB BC P®2 n He
BK/IlOYEHbl B CMpaBoYHble MpaBoBble cucTembl «KoHcynbTaHTMAOCY M
«lapaHT».

MN3bpaHHasn B NepBOM TOME CEPUM KOHLENUMA CBOpPHUKA He npeTep-
nena CywecTBEHHbIX U3MEHEHUIN B nnaHe Gopmbl Mogaym matepuana:

MpumeHeHue TPaxXAaHCKOro npoLeccyanbHoro Kogekca PO (C6opHuK U.P. Mensenesa).
Tom |: Ob6kanoBaHvWe M nepecmoTp cyAebHbIX NOCTaHOBAEHUI B MpakTUKe BepxoBHOro
Cyaa P®: cbopHuk / coct. N.P. Measeaes. M., 2009; MpumeHeHue MpaxkaaHCKOro npouec-
cyanbHoro kogekca P® (CéopHuk U.P. Measegesa). Tom II: [lokasaTenbcrea U AoKa3sbiBa-
Hue B NpakTuke BepxosHoro Cyaa P®: cbopHuk / coct. U.P. Measeaes. M., 2010.

2 <http://www.supcourt.ru/vs_cases1l.php>.



Bc1'yn uUTeNbHaA CTaTbA

CHavasa npmBoaMTCcA HopMa (Hopmbl) KogeKca, 3aTem BbIXKMMKA UAN LK-
TaTa M3 pelleHuA, No3BOAAOWAA NOHATb, 38 CHET KAaKOro MMEHHO Mpo-
LLecCyaNbHOro acnekta OHO BblBpaHO!; 1, HAKOHEL,, CaM TEKCT peLueHus.
CTpYKTYPHO COOPHUK COCTOUT M3 NATK PA3AeNoB, B KOTOPbIX COAEPKATCA
NOCTAHOBAEHUSA NO NPo6AEMAM NPUMEHEHNA HOPM COOTBETCTBEHHO Na-
Bbl 1 MK P® «OcHoBHble nonoxeHus» (cT. 3—4), rnasbl 3 MK PP «Moa-
BEAOMCTBEHHOCTb M noacyaHocTb» (cT. 22, 26—30, 33), rnasbl 12 MK PO
«MpeabasneHre ncka» (cr. 131-136), a Takke nonoxkeHui MK PP, pe-
rnameHTUpYyoLWwmx obpalleHure B cya npoKypopa (cT. 45, 251, 254) n 06-
paleHne B Cy4 B 3alLMUTy npas, cBOOOA M 3aKOHHbIX MHTEPECOB APYIUX
nmy, (cT. 46).

CynebHble aKTbl NpuBeAEHbl LENMKOM, YTO AenaeT AOCTYNHbIMU ans
0603peHus cTpaTerMyeckne pasmbllNEHNA CyAbW, €C/IU TaKOBbIE MOXKHO
ynoButb. OAHaKo 6blN NOABEPrHYTbI COKPALLEHMIO cBeAeHUA 06 yyacT-
HUKax npouecca (GU3MYEcKUx nuax), a TaKKe, B HEKOTOPbIX Cay4asnx,
acneKTbl YaCTHOrO XapaKTepa, He MMetoLne 3HAYEeHMA AN MOHUMAHKUA
cyT! uccnegyemoro sonpoca. CTouT u nog4yepKHyTb, YTO COOPHUK He fAB-
NAeTCcA UCTOYHUKOM o0dUUMaNbHOTo onybankoBaHua peweHunii BC PO,

B uspaHue BKAtoYeHbl gena, noctynuswune B BC PO u3 pasHbix
cybbekToB PP. Kpome TOro, s cTapanca npuBogMTb NPUMEpPLI U3 Pasiny-
HbIX KaTeropui aen, Xxots bbl C NpoLEeccyanbHOM TOUYKM 3peHUs 0cobbix
OTIMYNIN MEXKAY HUMM He Bblno. YTO *Ke KacaeTca npoLeccyanbHoOM npo-
61eMaTUKM, OTMEYY, YTO OYEHb MHOTOYMCIEHHA NPaKTUKa no cT. 22 (Moa-
BEAOMCTBEHHOCTb rpaykAaHCKux aen cyaam) u ct. 33 MK PO (Mepenaya
Aena, NPUHATOro CYZL0M K CBOeMy NMPOU3BOACTBY, B Apyron cya). Jososb-
HO yB/ieKaTe/lbHaA NoabopKa coCTaBNeHa M NO HOpMaM 06 y4yacTum npo-
Kypopa B rpakgaHCKom CyAonpoun3BoAacTBe.

Yutatenam, KOTopble y)Ke UMeNn BO3MOXKHOCTb 03HAaKOMUTLCA C TO-
mamu | n |l cepmn, n3BecTHO, YTO B NEPBYIO oYepesb U34aHNne OPUEHTHU-
POBAHO HA TeX, KTO CTa/IKMBAeTcA C HEObXOAMMOCTbIO MOArOTOBKM MPO-
LeccyanbHbIX AOKymMeHTOB. COOPHUK, 6e3 COMHEHMA, NPUroanTca n aj-
BOKaTaM — /INLLaM, OKa3blBAOLWMM KBAIMOUUMPOBAHHYIO IOPULUYECKYIO
nomotlb Ha NpodeccMoHaNbHOM OCHOBE, KOTOPbIe 3a4acTyto Cpasy npea-
CTaBNAOT, KaK CCblJIKa Ha TOT UM MHOM aKT BbiCwero cygebHoro opraHa
(nnn nocTpoeHue aprymeHTauMm CXOXKMM C Y3Ke MMEHLMMCA NOCTaHOB-

B pelueHun, NOMUMO TeX, YTO M36PaHbl B KAUECTBE BbIXKMMKM, MHOTAA COAEPIKATCA UHble
Bonpocsl npumeHeHus MK PO, KoTopble TakKe MOryT NpeacTaBasTb MHTepec.



BCTVI’I UTeNIbHaAa CTaTbA

JleHMemM 06pa3om) cTaHeT NoAcnopbem B OTCTaMBaHMM COHBCTBEHHOWM Mo-
31MLMN B Ccyae.

Ocoboe BHMMaAHWE pekoMeHAyto 0bpaTUTb Ha npumeHeHue BC PO
nonoxenun ct. 134 MK PP, 3aKkpennatoweir 0OCHOBaHMA K OTKasy B Npu-
HATUM UCKOBOTO 3asiB/IEHUA. AHA/IN3 NPAKTMKM NOKasa, YTo UX NepeyeHb
Ha [ene HEMOMEPHO pacLIMpPAETCA 3a CYET PAas3IMYHbIX CNOcoboB TONIKO-
BaHMA MPaBOBON HOPMbI, B TOM YMUC/Ie He BCErga YMeCTHbIX U KOPPEeKT-
HbIX. ITO e KacaeTca Npobsem ¢ pasrpaHUYeHneM NoLBeSOMCTBEHHO-
CTW Oen mexay cyaamum obuen rpucamKkumMm u apbuTparkKHbIMK Cyaamu.
MHOro4YnCcNEeHHbI CUTYaLMM (KaK MOXKHO YBUAETb B HACTOALLEM U34aHUM),
KOrAa cyabl 06LLel PUCONKLNN OTKa3bIBalOT B MPUHATUM 3aABAEHMA NO
HaZyMaHHbIM OCHOBaHMAM 60 BOOBLLE NPW MOSHOM UX OTCYTCTBUM.

TakMm 06pasom, KHWra npuroguTca U ANA aHa/nsa AeATe/IbHOCTU
BC P®. O6bem 1 ee KOHUENUMA HEe NO3BOJ/INAM COCTAaBUTENIO BKIOUYUTL
CBOW KOMMEHTApUK, HO XOTenochb Bbl YKa3aTb, YTO MHOTME U3 peLleHui
He ABNAITCA JOOPOTHLIM IOPUANYECKMM NPOAYKTOM. BoBneyeHve aaH-
HOro MaccuBa MPaKTUKKU B HAY4YHbIM 06OPOT AACT BO3MOXKHOCTb At0bomy
npaBoBeay M3N0XKNUTb B Ny6AMKaLMM CBOU cOOBpaXKeHUs No NOBOAY KOH-
KpPeTHOro Aena, oueHus ero cbanaHcMpoBaHHO M HeNpeaB3ATo.

Mpu HannuMM HeobXOAMMOrO KOJIMYECTBA COOTBETCTBYHOLLMX peLle-
HUI BNOCNEACTBUN HE MCK/IIOYEHO MPOAO/IMKEHME HACTOALLErO M3AaHuA.
OHO byaeT NOCBALWEHO y¥Ke MHbIM BONPOCaM npaBonpumeHeHusa. Ceou
3aMeYaHusA, NPeaNoKeHMA U NOXKeNAaHMA MO ero HaNOJIHEHUIO N CTPYKTY-
pe npucbinanTe Ha 3/IEKTPOHHbIN afpec n3aatenbcTea «Bontepc Knysep»:
info@wolters-kluwer.ru.



